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Shakespeare, 


Prospectus  of  the 


THE  most  eminent  men,  and  the  best  newspapers  of  the  country, 
have  written  that  no  series  of  illustrations  exist  which  so  faith¬ 
fully  portray  the  spirit  of  Shakespeare’s  characters  as  the 
Boydell  collection. 

About  the  year  1785,  Alderman  J.  Boydell,  of  London,  conceived 
the  project  of  establishing  a  ‘Shakespeare  Gallery,’  upon  a  scale  of 
grandeur  and  magnificence  which  should  be  in  accordance  with  the 
fame  of  the  poet,  and,  at  the  same  time,  reflect  honor  upon  the  state 
of  the  arts  in  Great  Britain  and  throughout  the  world. 

He  advertised,  throughout  Great  Britain,  for  designs  from  artists, 
and  paid  a  guinea  for  every  one  submitted,  whether  accepted  or  not; 
and  for  every  one  accepted  by  the  committee,  a  prize  of  one  hundred 
guineas.  The  committee  for  selecting  these  designs  was  composed 
of  five  eminent  artists,  Boydell  himself  being  the  president.  The 
■first  painters  of  the  age  were  thus  secured  to  paint  these  pictures, 
among  whom  were  Sir  Joshua  Reynolds,  Benjamin  West,  Fuseli,  Rom¬ 
ney,  Northcote,  Smirke,  Sir  William  Beechy,  and  Opie. 

A  magnificent  building  was  erected  in  Pall  Mall  to  exhibit  this 
immense  collection,  called  the  Shakespeare  Gallery,  and  was  for  a  long 
time,  the  pride  of  London. 

The  first  engravers  of  England  were  employed  to  transfer  these 
gems  to  copper,  and  such  artists  as  Sharp,  Bartolozzi,  Earlom,  Thew, 
Simon,  Middiman,  Watson,  Fittler,  Wilson,  and  many  others,  exerted 
their  talents  for  years  on  this  great  work.  In  some  instances  the  labor 
of  more  than  five  years  was  expended  on  a  single  plate,  and  proof 
impressions  were  taken  for  subscribers  at  almost  every  stage  of  the 
work.  At  length,  in  1803,  after  nearly  twenty  years,  the  work  was 
completed.  The  price  fixed  (which  was  never  reduced)  was  two 
guineas  each,  for  the  first  200  impressions,  and  the  subscription  list 
was  then  filled  up  at  one  guinea  each,  or  one  hundred  guineas  a  set, 
of  one  hundred  plates. 

One  fact  in  relation  to  these  illustrations  gives  great  value  to  them. 
All  the  principal  historical  characters  are  genuine  portraits  of  the 
persons  represented  in  the  play;  every  picture-gallery  and  old  castle  in 
England  was  ransacked  to  furnish  these  portraits. 

Any  lover  of  Shakespeare  desiring  to  possess  an  original  copy  of 
Boydell’s  great  work,  (if  willing  to  pay  the  now  almost  fabulous  price 
required  for  a  brilliant  copy) — would  have  to  wait  and  watch  perhaps 
for  years;  and  those  who  do  not  care  to  invest  so  much,  will  find  in 
the  present  publication,  a  reproduction  really  preferable  from  its 
greater  portability. 

Dr.  Spooner,  the  author  of  a  Biographical  Dictionary  of  Painters 
and  Engravers,  wrote  in  relation  to  Boydell’s  Illustrations:  “It  is 
also  believed  that  nothing  can  be  done  that  will  have  so  great  a  tend¬ 
ency  to  cultivate  a  taste  for  the  fine  arts,  in  our  country,  as  a  general 
circulation  of  these  splendid  prints,  illustrating  as  they  do  the  genius 
of  the  great  poet,  and  emanating  from  the  most  distinguished  British 


The  Constitutional  Convention; 


WITH  SOME  REMARKS  ON  THE  LATE  OPINION  OF  THE 

SUPREME  COURT. 


I.  Before  the  year  1776  the  frame  of  government  in  Pennsyl¬ 
vania  was  the  grant  of  the  Proprietary  acting  under  the  King’s 
patent.  In  June  of  that  year  a  Conference  of  deputies  from  the 
committees  of  public  safety  of  the  city  and  counties  called  a  Conven¬ 
tion  “  for  the  express  purpose  of  forming  a  new  government  in  this 
“province  on  the  authority  of  the  People  only.”  The  King  being 
thus  got  rid  of,  the  People  remained  the  only  source  of  power,  who 
may  therefore  alter,  reform,  or  abolish  their  government  at  their 
pleasure,  just  as  a  man  who  makes  a  clock  may  repair  or  smash  it. 
But  they,  being  jealous  of  their  sovereignty,  have  taken  the  pains  to 
embody  this  self-evident  result  in  the  second  section  of  their  Declara¬ 
tion  of  Rights,  which  declares  “  that  all  power  is  inherent  in  the 
“People,  and  all  free  governments  are  founded  on  their  authority, 
“and  instituted  for  their  peace,  safety  and  happiness.  For  the 
“advancement  of  these  ends,  they  have  at  all  times  an  unalienable 
“and  indefeasible  right  to  alter,  reform,  or  abolish  their  government, 
“in  such  manner  as  they  may  think  proper.”  The  Constitution  of 
1776,  from  which  this  section  is  taken  with  slight  verbal  changes, 
shows — what  is  plain  enough  without  showing — that  the  words  “in 
“such  manner  as  they  may  think  proper”  refer  to  the  nature  of  the 
change  in  government,  the  manner  being  such  as  shall  be  “judged 
“  most  conducive  to  the  public  weal.”  The  Supreme  Court  construes 
them  to  refer  to  the  mode  of  going  about  it.  The  point  is  of  no 
importance,  for  the  absolute  right  of  the  People  over  the  whole  subject, 
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with  all  its  modes,  means,  manners  and  methods,  does  not  depend  on 
any  form  of  words.  But  the  Court  begins  with  admitting  that  the 
choice  of  modes  is  an  unalienable  and  indefeasible  right,  then  pro¬ 
ceeds  to  limit  it  to  “but  three  known  recognized  modes,”  and 
(supposing  the  Constitutional  mode  out  of  the  way)  ends  with  denying 
that  in  time  of  peace  there  is  any  choice  at  all. 

The  Court  assumes  that  in  the  twentieth  section  of  the  Declara¬ 
tion  of  Rights  the  People  have  indicated  an  Act  of  the  Legislature  as 
the  means  of  exercising  the  right  declared  in  the  second  section.  The 
twentieth  section  declares  “that  the  citizens  have  a  right,  in  a  peace- 
“  able  manner,  to  assemble  together  for  their  common  good,  and  to 
“apply  to  those  invested  with  the  powers  of  government  for  redress 
“of  grievances,  or  other  proper  purposes,  by  petition,  address  or 
“remonstrance.”  It  is  perfectly  apparent  that  the  two  sections  relate 
to  different  and  distinct  matters.  The  second  section  relates  to  the 
People  in  their  sovereign  political  capacity.  The  twentieth  section 
relates  to  the  citizens  as  individuals. 

II.  The  People  can  exercise  this  right  of  abolishment  or  amend¬ 
ment  either — i.  In  the  mode  provided  by  the  existing  Constitution, 
or  2.  In  some  other  mode. 

i.  The  Constitution  provides  that  a  proposed  amendment  shall 
be  agreed  to  by  a  majority  of  the  members  elected  to  each  house  of 
two  successive  Legislatures,  and  then  submitted  to  the  People ;  but 
no  amendment  shall  be  submitted  oftener  than  once  in  five  years;  and 
if  more  than  one  be  submitted,  the  People  may  vote  on  each  sepa¬ 
rately.  Here  is  all  the  Legislature  can  do  in  the  matter;  for  of  course 
the  general  Legislative  power  granted  by  the  Constitution  is  to  be 
exercised  under  that  instrument,  and  does  not  include  the  power  to 
abolish  or  amend  it,  or  to  take  any  action  towards  either  of  those 
ends;  and  the  People  have  said  in  the  twenty-sixth  section  of  the 
Declaration  of  Rights,  “To  guard  against  transgressions  of  the  high 
“  powers  which  we  have  delegated,  we  declare,  that  everything  in 
“  this  article  is  excepted  out  of  the  general  powers  of  government, 
“  and  shall  forever  remain  inviolate.” 
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2.  When  the  People  adopt  a  mode  of  amendment  not  provided 
by  the  existing  Constitution,  whether  their  action  be  law  or  revolution 
is  a  mere  question  of  phraseology.  Every  change  from  an  old  Con¬ 
stitution  to  a  new  one  may  be  called  a  revolution ;  but  a  change  by 
those  who  have  the  right  to  make  it  is  law.  The  distinction  attempted 
by  the  Court  is  without  a  difference,  and  becomes  a  play  on  words 
when  by  a  law  is  meant  an  unconstitutional  Act  of  the  Legislature. 
When  that  body  passes  an  Act  to  take  the  sense  of  the  People  on  the 
question  of  calling  a  Convention  to  amend  the  Constitution,  and,  that 
question  being  decided  in  the  affirmative,  provides  for  the  election  of 
delegates,  it  does  not  act  substantially  as  a  branch  of  the  government : 
if  it  affects  to  do  so,  every  step  of  its  way  is  through  the  second  and 
twenty-sixth  sections  of  the  Declaration  of  Rights.  It  acts  simply  as 
the  voluntary  agent  of  the  People  pro  hac  vice,  to  assist  them  in  the 
exercise  of  a  right  which  they  have  excepted  out  of  the  general  powers 
of  government.  In  1778  the  Assembly  passed  resolutions  submitting 
to  the  People  the  question  of  a  Convention,  and  providing  for  the 
election  of  delegates ;  but  it  appearing  from  the  petitions  of  large 
numbers  of  citizens  that  the  public  sentiment  was  against  the  proceed¬ 
ing,  the  resolutions  were  rescinded  before  the  day  fixed  for  the  vote. 
The  proceedings  in  1789  are  full  to  the  point,  as  will  be  shown  here¬ 
after.  Legislative  action  in  these  preliminary  matters  saves  trouble, 
and  is  therefore  usually  convenient  and  proper.  But  the  right  of  the 
People  to  act  for  themselves  or  choose  other  agents  cannot  be  ques¬ 
tioned  with  any  show  of  reason.  In  1776  the  committees  of  public 
safety,  whose  deputies  called  the  Convention,  had  been  chosen  by  the 
People  without  the  help  of  a  statute.  The  Conference  of  deputies, 
having  determined  that  the  public  safety  required  a  new  Constitution, 
defined  the  qualifications  of  voters  for  delegates  to  the  Convention, 
made  the  necessary  election  regulations,  and  appointed  a  day  for  the 
Convention  to  meet.  The  Assembly  took  no  part  in  the  matter  from 
beginning  to  end.  And  let  the  Court  remember,  or  look  it  up,  that 
this  was  done  in  a  peaceable  manner,  so  far  as  the  present  question  is 
concerned ;  for  though  it  was  at  the  beginning  of  a  war  between  the 
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People  and  their  former  King,  there  was  no  intestine  war,  except  of 
words,  over  the  new  Constitution.  The  King’s  reign  being  ended,  he 
was  a  foreigner.  The  Assembly,  the  usual  representative  of  the 
People,  finding  its  services  were  no  longer  needed,  quietly  withdrew 
under  protest,  like  a  sensible  and  patriotic  body  as  it  was.  Having 
derived  its  power  from  the  Crown,  though  elected  by  the  People,  it 
was  naturally  a  little  bewildered  at  this  first  putting  into  practice  of 
popular  sovereignty.  Here  was  no  “  law  ”  as  “  the  instrumental  pro¬ 
cess,”  and  no  civil  war  for  lack  of  it.  Was  the  Constitution  of  1776 
a  mere  government  de  facto,  because  there  was  no  blood  on  it  ?  and 
did  the  true  government  remain  in  the  bloodless  ghost  of  the  old  As¬ 
sembly  ?  No  Court  sitting  in  Pennsylvania  has  a  right  to  deny  the 
lawfulness  of  these  proceedings;  and  it  must  therefore  be  admitted, 
for  the  purposes  of  this  case,  both  as  fact  and  law,  that  in  1776  a  new 
Constitution  was  established  in  a  peaceable  manner  and  without  an 
Act  of  Assembly.  The  same  will  be  shown  in  the  proceedings  of 
1 789-90. 

The  Court  says  :  “  When  a  law  becomes  the  instrumental  process 
“  of  amendment,  it  is  not  because  the  Legislature  possesses  any  inher- 
“  ent  power  to  change  the  existing  Constitution  through  a  Convention, 
“  but  because  it  is  the  only  means  through  which  an  authorized  consent 
“  of  the  whole  People,  the  entire  State,  can  be  lawfully  obtained  in  a 
“state  of  peace.”  That  is  to  to  say,  1.  The  consent  of  the  People  to 
the  calling  of  a  Convention  must  be  authorized.  2.  It  must  be  law¬ 
fully  obtained.  3.  It  must  be  authorized  and  lawfully  obtained  by 
law.  4.  It  must  be  authorized  and  lawfully  obtained  by  the  law  of  a 
body  which  has  no  inherent  power  on  the  subject,  and  can  therefore 
only  act  under  an  implied  parol  grant  at  the  time,  which  implication 
may  be  negatived  by  the  People  taking  other  action. 

The  position  of  the  Court  is  that  the  only  peaceable  mode  by 
which  the  People  can  consent  to  a  change  of  government,  and  by 
which  the  old  government  can  consent  to  be  displaced,  is  one  or  more 
Legislative  statutes.  This  may  be  considered  either  as  a  proposition 
of  law  or  a  statement  of  fact.  As  a  proposition  of  law,  it  assumes  that 
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the  consent  of  the  creature  is  necessary  to  the  action  of  its  creator  in 
a  matter  which  involves  the  destruction  of  the  former,  and  over  which 
the  supremacy  of  the  latter  is  without  limit ;  and  denies  that  any 
government,  if  peaceably  established,  and  without  the  consent  of  its 
predecessor  expressed  by  statute,  is  anything  more  than  a  govern¬ 
ment  de  facto.  As  a  statement  of  fact,  it  denies  the  possibility  of  even 
a  government  de  facto  under  such  circumstances.  As  law,  it  pronounces 
the  Constitutions  of  1776  and  1790  to  have  been  unlawful  govern¬ 
ments  :  as  fact,  it  declares  the  record  of  those  events  to  be  a  fable.  It 
is  applied  to  the  Acts  of  1871  and  1872,  which  are  said  to  have 
expressed  the  consent  of  the  People  and  the  old  government :  but  we 
have  already  been  told  that  the  Legislature  had  no  inherent  power  to 
pass  those  Acts  :  they  were  therefore  of  no  validity  without  the  special 
consent  or  ratification  of  the  People :  in  other  words,  the  consent  of 
the  old  government  was  of  no  legal  consequence.  How  was  the  con¬ 
sent  or  ratification  of  the  People  obtained  ?  Either  by  the  two  popular 
Votes  or  not  at  all.  If  by  the  two  Votes,  then,  according  to  the  doc¬ 
trine  of  the  Court,  it  was  not  obtained  in  the  only  lawful  mode,  to  wit: 
an  Act  of  the  Legislature.  This  is  not  answered  by  saying  that  the 
Acts  authorized  the  Votes,  for  that  leaves  the  former  unsupported  as 
before.  The  Acts  could  not  authorize  the  Votes,  and  the  Votes  could 
not  authorize  the  Acts ;  and  the  Court  makes  confusion  worse  con¬ 
founded  by  saying  that  the  first  Act  did  authorize  the  first  Vote,  that 
the  first  Vote  did  authorize  the  second  Act,  and  that  the  second  Act 
did  authorize  the  second  Vote.  These  last  admissions  make  the  logi¬ 
cal  result  nothing,  which  would  otherwise  have  been  that  the  only 
lawful  mode  of  changing  a  government  in  time  of  peace  is  by  going  to 
war  about  it. 

Adopting  for  a  moment  the  new  phraseology  of  the  Court,  by 
which  nothing  is  law  but  an  Act  of  the  Legislature,  which  is  always 
law,  let  us  look  at  the  position  once  again.  The  only  lawful  mode  of 
proceeding  to  a  change  of  government  in  time  of  peace  is  by  law. 
But  the  Legislature  had  no  inherent  power  to  pass  such  law.  The 
first  law  was  therefore  an  unlawful  law,  which  most  persons  would 
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call  no  law,  and  required  ratification.  This  was  effected  by  means  of 
an  unlawful  popular  Vote,  authorized  by  the  unlawful  law  which  it 
ratified.  This  unlawful  Vote  then  authorized  another  unlawful  law, 
which  authorized  the  Convention.  The  conclusion  drawn  is  that  the 
Convention  was  a  lawful  body.  It  would  be  strange  indeed  if  a  state 
of  peace  were  responsible  for  such  internecine  logic. 

The  Court  says  that  the  People  are  not  merely  the  qualified  elec¬ 
tors,  but  “  those  who  constitute  the  entire  State — male  and  female 
“citizens,  infants  and  adults,”  and  that  the  qualified  electors  can 
only  be  authorized  to  represent  them  by  “law.”  If  this  is  a  correct 
definition  of  the  People  as  the  source  of  political  power,  it  concludes 
the  matter  at  once  ;  for  the  Legislature  cannot  enlarge  the  Constitu¬ 
tional  qualifications  of  electors  :  any  question  which  others  than  those 
so  qualified  have  an  equal  right  to  decide  must  be  beyond  its  control. 
If  the  People,  as  thus  defined,  are  possessed  of  this  right  in  respect  of 
a  change  of  government,  the  Legislature  cannot  make  it  the  exclusive 
right  of  the  qualified  electors,  under  the  pretence  of  authorizing  them 
to  speak  for  the  rest.  No  doubt  the  majority  of  the  qualified  eleotors 
usually  represent  the  views  of  the  majority  of  the  People  as  thus 
defined,  who  will  usually  leave  matters  connected  with  a  change  of 
government  to  their  accustomed  spokesmen.  But  they  cannot  be 
deprived  of  their  right  by  the  Legislature  assuming  of  its  own 
authority  to  authorize  others  to  speak  for  them. 

III.  Such  being  the  right  and  power  of  the  People,  and  such 
the  lack  of  it  in  the  Legislature,  which  is  simply  a  volunteer  for  the 
occasion,  it  follows  that  the  Convention  owed  its  being  and  authority 
to  the  Vote  of  the  People  in  1871  ;  that  so  much  of  the  Act  of  1872 
as  carried  out  their  Vote  in  good  faith  was  valid  for  that  reason  ;  and 
that  so  much  of  the  said  Act  as  attempted  to  thwart  their  will  by 
limiting  the  effect  of  their  Vote  was  null  and  void. 

1.  What  was  the  effect  of  the  Vote  of  1871?  The  Act  of  that 
year  provided  “that  the  question  of  calling  a  Convention  to  amend 
“the  Constitution  of  this  Commonwealth  be  submitted  to  a  Vote  of 
“  the  People,”  and  that  the  form  of  the  Vote  should  be  “  for  a  Con- 


“vention”  or  “  against  a  Convention.”  Of  course  the  Convention 
named  in  the  Vote  was  the  one  described  in  the  Act.  If  not,  what 
sort  of  a  Convention  was  it,  what  nondescript  body,  that  was  to  meet 
in  the  name  of  the  People  of  Pennsylvania?  But  the  Court  is  not 
ashamed  to  assert  that  this  Vote  had  no  more  effect  than  is  expressed 
in  the  bare  words  of  it,  except  as  a  delegation  of  power  to  the  Legis¬ 
lature  to  call  a  Convention,  and  that  the  Legislature  had  the  right  to 
decide  whether  it  would  call  a  Convention  to  amend  the  Constitution, 
or  some  other  kind  of  Convention.  “  ‘You  may  call  a  Convention.’ 
“  This  was  all  the  Vote  expressed.”  “  Nor  did  it  declare  when,  how, 
“  or  on  what  terms  the  call  should  be  made.”  What  must  the  People 
think  of  such  a  judicial  juggle  as  this  ?  ushered  in  with  the  grave 
remark,  “The  sacred  fire  from  the  altar  of  the  People’s  authority 
“cannot  be  snatched  by  unhallowed  hands,”' — a  fine  sentiment  in  the 
mouth  of  a  Court  that  is  removing  the  fuel  from  the  cellar.  Well 
may  the  Court  try  to  cover  its  tracks  with  inflammatory  interroga¬ 
tories,  and  talk  about  “  a  covert  intent  hidden  in  the  folds  of  this 
“Act,”  meaning  the  intent  expressed  by  the  Avords  “to  amend  the 
“  Constitution  of  this  Commonwealth,” — an  intent  patent  on  the  face 
of  the  Act,  and  which  is  not  easily  hidden  even  in  the  folds  of  a  judi¬ 
cial  robe. 

The  Vote  of  1871  having  decided  that  a  Convention  should  be 
called  to  amend  the  Constitution,  it  is  mere  tautology  to  say  that  the 
Convention  was  authorized  to  ordain  and  establish  a  new  or  amended 
Constitution  without  submitting  it  to  the  People  for  their  adoption  or 
rejection.  This  was  done  in  1776  by  a  Convention  called  “for  the 
“  express  purpose  of  forming  a  new  government  in  this  province  on 
“  the  authority  of  the  People  only ;  ”  and  in  1790  by  a  Convention 
called  the  year  before  “for  the  purposes  of  revising,  altering  and 
“amending  the  Constitution  of  the  State.”  In  1835,  when  the 
People  wished  to  call  a  Convention  with  the  limited  power  of  pro¬ 
posing  amendments,  they  were  careful  to  say  so.  In  1871  they  again 
used  the  language  of  1789,  and  in  substance  that  of  1776.  The  Con¬ 
vention  was  no  more  bound  to  submit  the  new  Constitution  to  the 
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People  than  the  Legislature  is  bound  to  submit  a  new  law  to  them. 
This  right  of  the  Convention  was  not  against  the  People,  but  conferred 
by  them. 

2.  Some  provisions  for  election  and  salaries  were  necessary  and 
proper  to  give  practical  effect  to  the  Vote.  The  election  provisions  in 
the  Act  of  1872  were  acquiesced  in,  and  their  merits  are  not  now  in 
question.  But  the  Court  cites  the  fact  that  the  delegates  were  elected 
according  to  those  provisions,  to  show  that  the  Convention  derived  its 
power  from  the  Act.  It  would  be  as  reasonable  to  say  that  the  Legis¬ 
lature  derives  its  power  from  the  laws  of  election  and  apportionment. 

3.  The  provisions  in  the  Act  of  1872  requiring  the  Convention 
to  submit  its  amendments  to  the  People,  forbidding  it  to  touch  the 
Declaration  of  Rights,  which  the  Legislature  was  not  only  touching 
but  striking,  and  directing  or  forbidding  it  to  do  this,  that,  and  the 
other,  were  in  derogation  of  the  power  conferred  to  amend  the  Con¬ 
stitution,  and  of  course  all  this  officious  intermeddling  was  null  and 
void.  The  Legislature  had  no  more  right  to  alter  the  voice  of  the 
People  as  expressed  at  the  polls  than  to  alter  it  as  expressed  in  the 
Constitution. 

The  proceedings  in  1789  are  in  striking  contrast  to  those  of  1872, 
and  furnish  a  full,  complete,  and  triumphant  answer  to  the  whole 
argument  of  the  Court.  On  the  24th  of  March  the  Assembly  resolved 
that  in  its  opinion  alterations  and  amendments  of  the  Constitution  were 
immediately  necessary  ;  “  and  whereas,”  etc.,  (reciting  the  unalien¬ 
able  and  indefeasible  right  of  the  People,)  “from  all  which,  as  well 
“  as  from  the  nature  of  society  and  the  principles  of  government,  it 
“  manifestly  appears  that  the  People  have  at  all  times  an  inherent 
“  right  to  alter  and  amend  the  form  of  government  in  such  manner  as 
“they  shall  think  proper;  and  also  that  they  are  not  and  cannot  be 
“  limited  to  any  certain  rule  or  mode  of  accomplishing  the  sa?ne,  but  may 
“  make  choice  of  such  method  as  to  them  may  appear  best  adapted  to  the 
“  end  proposed ;  ”  “  it  is  therefore  further  Resolved,  that  it  be  and  it  is 
“hereby  proposed  and  earnestly  recommended  by  this  house,  in  execu¬ 
tion  of  their  trust  as  faithful,  honest  representatives  and  guardians 
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“  of  the  People,  to  the  citizens  of  this  Commonwealth,  that  they  take 
11  this  important  subject  into  their  serious  consideration.  And  should 
“  they  concur  in  opinion  with  this  house  {it  being  the  right  of  the  People 
“  alone  to  determine  on  this  interesting  question ),  that  a  Convention  for 
*  '  “  the  purposes  of  revising,  altering  and  amending  the  Constitution  of 
“  the  State  is  necessary,  it  is  hereby  submitted  to  their  decision  whether 
“  it  will  not  be  most  convenient  and  proper  for  them  to  elect  members 
“  of  Convention  of  the  same  numbers  and  in  the  like  proportions  for 
“  the  city  of  Philadelphia  and  the  several  counties  with  those  of  their 
“  representatives  in  Assembly,  on  the  day  of  the  next  general  election, 
“  at  the  places  and  in  the  manner  prescribed  in  cases  of 
“  elections  of  members  of  Assembly  by  the  laws  of  the  State.  That 
“  this  house,  on  the  pleasure  of  the  People  in  the  premises  being  signified 
“  to  them  at  their  next  sitting,  will  provide  by  law  for  the  expenses 
“which  will  necessarily  be  incurred  by  the  proposed  Convention,  and 
“will,  if  requested,  appoint  the  time  and  place' for  the  meeting 
“thereof.”  On  the  15th  of  September  the  committee  of  the  whole, 
to  whom  the  subject  had  been  referred,  reported  “  that  having  taken 
“  effectual  measures  for  satisfying  themselves  of  the  sense  of  the  good 
“  People  of  this  Commonwealth  thereon,  they  are  well  assured,  from  the 
“  petitions  referred  to  them,  from  enquiries  made,  and  from  information 
“given  by  the  several  members ,  that  a  large  majority  of  the  citizens  of 
“  this  State  are  not  only  satisfied  with  the  measures  submitted  to  them  by 
“  the  house  at  their  last  session,  but  are  desirous  that  the  same  should 
“  be  carried  into  effect  in  preference  to  the  mode  by  the  council  of  cen- 
“  sors.”  “  The  petitions  in  favor  of  the  measure,  though  numerous 
“and  respectable,  have  not  altogether  influenced  this  opinion.  The 
“subject  has  engaged  much  of  the  public  attention.  Members  have 
“  mixed  with  their  constituents  in  all  parts  of  the  State,  and  have  had 
“full  time  and  opportunity  to  learn  their  sentiments ;  they  have,  in  a 
“  committee  of  the  whole,  severally  communicated  the  knowledge  which 
“  they  had  acquired ;  and  the  result  has  been  a  full  and  thorough  con- 
“  victio7i  that  the  voice  of  the  great  majority  of  the  People  calls  for  the 
1 ‘  measure,  and  that  nothing  but  the  slender  opposition  which  it  has  met 
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“with,  and  an  opinion  of  its  being  generally  agreeable,  has  prevented 
“  more  petitions  in  its  favor." 

So  far  the  proceedings  are  equivalent  to  the  Act  of  1871  and  the 
popular  Vote  of  that  year,  with  an  express  acknowledgment  of  the  full 
and  sole  right  and  power  of  the  People,  both  as  to  end:/ and  means, 
and  an  admission  throughout  of  the  want  of  it  in  the  Legislature ; 
with  the  further  addition  of  submitting  it  to  the  People  to  decide, 
as  matter  of  right,  in  what  numbers  and  proportions,  when,  where, 
and  how  they  would  elect  members  of  Convention  ;  with  a  promise  to 
defray  expenses,  and  a  polite  offer  to  appoint  the  time  and  place  for 
the  Convention  to  meet.  Now  compare  this  and  what  follows  with 
the  Act  of  1872.  The  committee  submitted  the  following  resolu¬ 
tion,  which  was  adopted:  “that  in  the  opinion  of  this  house  it  is 
“ expedient  and  proper  for  the  good  People  of  this  Commonwealth 
“to  choose  a  Convention  for  the  purpose  of  reviewing  and,  if 
“they  see  occasion,  altering  and  amending  the  Constitution  of 
“this  State;  that  in  the  opinion  of  this  Assembly  the  said  Conven¬ 
tion  should  consist  of  the  like  number  of  members  from  the  city 
“of  Philadelphia  and  the  several  counties  in  this  Commonwealth 
“as  compose  this  house,  and  be  chosen  on  the  same  day,  in  the 
“same  manner,  by  the  same  persons,  at  the  same  places,  and  under 
“  the  same  regulations,  as  are  directed  and  appointed  by  the  election 
“laws  of  this  State,  save  that  the  returns  should  be  made  to  the  Con- 
“vention  so  chosen;  and  that  the  said  Convention  should  meet  at 
“Philadelphia  on  the  fourth  Tuesday  in  November  next.”  And  the 
“  following  resolution  was  moved  and  adopted:  “That  in  the  opinion 
“  of  this  house,  a  Convention  being  chosen  and  met,  it  would  be  expe- 
“  dient,  just  and  reasonable  that  the  Convention  should  publish  their 
“  amendments  and  alterations  for  the  consideration  of  the  People 
“and  adjourn  at  least  four  months  previous  to  confirmation;”  that  is, 
that  the  Convention,  before  confirming  the  amendments,  should  give 
itself  four  months  to  hear  from  the  People.  The  last  resolution  was 
objected  to  by  the  eminent  lawyer  Mr.  Lewis,  on  the  ground  that  it 
was  an  unwarrantable  assumption  of  power.  He  entered  his  dissent 
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on  the  journal,  and  I  give  it  an  Appendix  for  the  benefit  of  those  whose 
minds  may  be  groping  about  under  new  but  dimmer  lights.  Every 
word  of  it  applies  to  the  present  case,  as  the  Legislature  then  consisted 
of  but  one  house.  His  colleagues  had  shown  by  their  votes  that  they 
agreed  with  him  in  the  principle,  but  they  thought  the  resolution  too 
mild  to  call  for  the  application  of  it. 

Here  was  no  “law,”  as  “the  instrumental  process  of  amend- 
“mentj”  no  attempt  to  stand  as  a  dictator  between  the  People  and 
their  Convention;  no  talk  about  “consenting  to  be  displaced,”  where 
consent  would  have  been  supererogatory;  simply  a  few  suggestions  of 
opinion,  such  as  any  servant  might  give  to  an  indulgent  master;  most 
of  them  having  already  been  decided  on  by  the  People  themselves  ;  and 
the  sun  of  peace  shedding  his  beams  over  the  whole  scene.  There 
was  no  appearance  then.of  this  law-consent-peace  doctrine, — almost 
choked,  as  it  deserves  to  be,  in  the  folds  of  rhetoric, — by  which  the 
submitting  of  any  question  at  all  to  the  People  was  a  revocable  act  of 
grace,  and  their  solemn  Vote  may  be  tinkered  and  pared  down  by  the 
Legislature  that  permitted  it.  The  Court  attempts  in  effect  to  strike 
out  the  words  “the  People”  in  the  second  section  of  the  Declaration 
of  Rights,  and  insert  in  lieu  thereof  “the  Legislature” — without  sub¬ 
mitting  the  amendment  to  the  popular  vote.  The  whole  trouble  has 
arisen  from  the  Legislature  putting  its  action  on  these  occasions  in 
the  form  of  statutes,  instead  of  following  the  precedent  of  1789. 

IV.  The  Convention,  instead  of  exercising  the  full  power  dele¬ 
gated  by  the  Vote  of  1871,  passed  an  Ordinance  submitting  a  pro¬ 
posed  new  Constitution  to  the  People  for  their  adoption  or  rejection, 
and  appointing  a  commission  to  conduct  the  election  in  Philadelphia. 
This  Ordinance  is  declared  void  for  two  reasons:  1.  Because  it  was 
not  authorized  by,  but  contrary  to,  the  Act  of  1872.  2.  Because 

the  Convention  cannot  set  aside  or  repeal  the  general  election  laws 
while  the  old  Constitution  is  in  force. 

1.  It  has  been  said  by  others  that  in  point  of  fact  the  Ordinance 
can  be  sustained  under  the  terms  of  the  Act,  which  seems  probable 
from  the  way  in  which  the  point  is  treated  by  the  Court,  which,  pro- 
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fessing  to  quote  the  section  which  provides  that  “  the  Convention  shall 
“submit  the  amendments  agreed  to  by  it  to  the  qualified  voters  of  the 
State  for  their  adoption  or  rejection  at  such  time  or  times  and  in  such 
“manner  as  the  Convention  shall  prescribe,”  omits  the  words  in 
Italics.  But  the  point  is  not  worth  disputing  about,  especially  in  view 
of  the  many  gross  and  notorious  usurpations  of  this  statute.  I  have 
noticed  incidentally  the  arguments  urged  in  support  of  it.  We  have 
seen  the  abortive  distinction  between  a  law  and  a  revolution;  the 
frivolous  attempt  to  restrain  the  second  section  of  the  Declaration  of 
Rights  by  the  twentieth  section,  in  order  to  prove  that  an  unalienable 
and  indefeasible  right  of  choice  means  no  choice;  the  curious  jumble 
about  peace  and  law;  the  necessary  consent  which  requires  an  impos¬ 
sible  ratification;  the  quibble  on  the  meaning  of  the  Vote  of  1871; 
the  confounding  the  power  of  the  Conventicua  with  the  right  of  indi¬ 
vidual  delegates  to  sit;  and  we  are  now  ready  to  examine  without 
surprise  the  second  objection  to  the  Ordinance. 

2.  It  is  not  necessary  to  assert  the  general  right  of  the  Convention 
to  make  statutes  and  ordinances;  nor  is  it  likely  that  a  body  convened 
to  amend  the  Constitution  will  descend  to  ordinary  law-making,  any 
more  than  that  a  judge  will  undertake  to  perform  the  duties  of  a  prothon- 
otary.  But  it  may  be  observed  in  the  first  place,  that  a  Convention 
representing  the  sovereignty  of  the  People  for  a  given  end  may  adopt 
all  means  necessary  and  proper  to  that  end.  The  immediate  end  of 
the  Convention  of  1776  was  to  form  a  new  government :  the  ulterior 
end  was  the  public  safety;  and  as  a  means  thereto  the  Convention 
assumed  the  whole  political  power  of  the  State.  If  a  Convention 
called  to  amend  the  Constitution  has  the  right  to  submit  amendments 
to  the  People  for  their  adoption  or  rejection,  as  is  not  denied,  then  it 
has  the  right  to  provide  the  means  by  which  that  adoption  or  rejection 
is  to  be  ascertained.  It  is  a  well  known  fact  that  the  purpose  in 
appointing  the  Commission  was  to  secure  a  fair  election.  In  the 
second  place,  the  Convention  did  not  repeal  nor  set  aside  any  election 
law.  The  subject  of  amending  the  Constitution  by  a  Convention  was 
beyond  the  power  of  the  Legislature.  The  general  election  laws 
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therefore  could  not  apply  to  the  case  of  an  election  on  the  new  Con¬ 
stitution,  unless  the  People,  either  expressly  or  by  silent  implication, 
chose  to  adopt  them.  The  People,  through  their  Convention,  chose 
to  adopt  some  and  supply  others. 

V.  The  Court  reserves  the  question  of  its  jurisdiction  to  the  last, 
apparently  because  it  thinks  it  the  least  important.  The  Convention 
was  the  direct  representative  of  the  People  for  the  highest  act  of  sove¬ 
reignty  they  could  perform,  and  was  responsible  to  them  alone  for  any 
abuse  of  its  power;  directly  responsible  to  them;  not  through  their 
inferior  agent  the  Supreme  Court,  any  more  than  that  Court  is  respon¬ 
sible  to  the  tipstaves  of  the  Common  Pleas.  When  the  Convention, 
stopping  short  of  the  extent  of  sovereignty  with  which  it  was  in¬ 
vested,  appointed  its  agents  to  conduct  the  election,  those  agents  were 
responsible  to  it  alone.  Grant  that  the  Ordinance  was  a  usurpation. 
May  an  alderman  forbid  the  sheriff  to  execute  some  usuiping  process 
of  the  Supreme  Court?  The  Convention  was  higher  above  the  Court 
than  the  Court  is  above  the  alderman.  Where  did  the  Court  get  its 
right  to  enjoin  the  agents  of  the  Convention  ?  From  the  oath  to  sup¬ 
port  the  Constitution  ?  The  Convention  was  a  chartered  libertine  in 
respect  of  the  Constitution;  owed  it  no  allegiance;  moved  in  a  higher 
sphere ;  had  the  power  to  overturn  it,  and  the  Court  with  it.  And 
what  oath  to  support  the  Constitution  can  do  violence  to  the  Declara¬ 
tion  of  Rights  ?  If  the  Convention  had  usurped  power  not  included  in 
the  grant,  if,  for  instance,  it  had  claimed  to  sit  as  a  Court  of  Oyer  and 
Terminer,  with  one  of  its  members  judge  and  the  rest  jurymen,  the 
question  of  quashing  the  array  would  have  been  a  political  question,  to 
be  settled  by  the  People'  and  not  by  a  Court  of  Equity.  In  1688, 
when  the  abdication  of  James  the  Second  was  declared,  and  a  new 
dynasty  established,  by  a  Convention  without  a  particle  of  legal  power, — 
a  Convention  summoned  by  a  foreign  prince,  though  professing  to 
represent  the  People  of  England, — what  would  have  been  thought  of 
any  half-dozen  adherents  of  the  house  of  Stuart  applying  to  the  Chan¬ 
cellor  for  an  injunction  to  restrain  the  Prince  of  Orange  from  ascend¬ 
ing  the  throne?  alleging  in  their  bill  that  they  were  tax-payers  of  the 


city  of  London,  and  therefore  interested  in  preventing  the  Lord  Mayor 
from  incurring  any  expense  for  turtle  at  the  coronation  dinner?  Or 
some  officer  of  the  palace,  to  whom  the  old  King  had  given  a  shilling 
twice  a  week,  asking  an  injunction  to  prevent  his  being  set  aside  by 
the  new  one  ?  The  idea  of  the  Chancellor  granting  such  prayers  is 
too  absurd  even  for  the  sake  of  an  argument,  but  not  so  absurd  in 
principle  as  this  injunction  of  the  Supreme  Court,  which  was  really  an 
injunction  against  the  People  in  the  exercise  of  their  reserved  and 
accustomed  right.  It  was  an  act  of  treason,  and  the  judges  may  con¬ 
sider  themselves  lucky  that  they  live  in  such  quiet  times.  The  idea 
of  a  Court  of  Equity  interfering  in  a  popular  election  is  itself  a  gross 
caricature  on.  all  “known  recognized  modes.”  The  whole  proceed¬ 
ing  was  beyond  its  jurisdiction,  and  null  and  void.  The  election  held 
in  Philadelphia  was  illegal,  and  if  it  had  affected  the  result,  no  doubt 
the  Convention  would  have  disregarded  it.  The  agents  of  the  Con¬ 
vention,  instead  of  going  in  and  submitting  the  question  to  the  usurped 
jurisdiction  of  the  Court,  ought  to  have  taken  no  notice  of  the  bills 
filed  against  them.  Even  if  the  Convention  had  been  guilty  of  usur¬ 
pation,  it  was  above  the  Court.  But  remembering  how  far  short  the 
Convention  stopped  of  its  full  right  and  power,  the  People  ought  not 
to  forget  the  Court  which,  through  ignorance  or  wantonness,  has  struck 
this  blow  at  their  sovereignty. 


December,  1873. 


APPENDIX. 


IN  GENERAL  ASSEMBLY,  September  15,  1789. 

Resolved,  That  in  the  opinion  of  this  house,  a  Convention  being 
chosen  and  met,  it  would  be  expedient,  just,  and  reasonable  that  the 
Convention  should  publish  their  amendments  and  alterations  for  the 
consideration  of  the  People,  and  adjourn  at  least  four  months  previous 
to  confirmation. 

The  above  resolution  being  adopted,  Mr.  Lewis,  who  voted  in 
the  negative,  entered  the  following  reasons  on  the  journal : 

I  dissent,  because  although  I  admit,  in  the  fullest  extent,  that  it 
will  be  proper  for  the  Convention  to  submit  to  the  consideration  of 
the  People  the  plan  of  government  which  may  be  formed,  and  although 
I  fervently  wish  that  sufficient  time  will  be  afforded  them  to  deliberate 
thereon,  I  am  so  far  from  being  satisfied  of  the  right  of  this  house  to 
enter  into  any  resolutions  respecting  it,  that  I  cannot  but  consider 
them  as  unwarrantable  assumptions  of  power.  The  resolution  agreed 
to  must  be  intended  to  have  some  weight  and  influence  with  the  Con¬ 
vention,  or  it  would  not  have  been  proposed  ;  and  as  that  weight  and 
influence,  so  far  as  they  operate,  must  tend  to  prevent  the  unbiased 
exercise  of  their  own  minds,  in  a  matter  submitted  to  them  by  the 
People,  and  not  by  this  house,  they  must  be  highly  improper.  An 
adjournment  by  the  Convention  is  a  thing  in  itself  so  desirable,  that 
were  its  members  to  be  appointed  by  this  house,  and  to  derive  their 
authority  from  it,  I  should  not  only  be  for  recommending  but  direct¬ 
ing  the  measure.  But  the  Convention  must  be  chosen  by  the  People, 
in  whom  alone  the  authority  is  lodged,  and  will  derive  all  their  powers 
from  them.  They  will  sit,  and  they  ought  to  act,  both  as  to  adjourn- 
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ments  and  in  all  other  respects,  independent  of  this  house,  and  should 
not  in  the  one  case  any  more  than  in  others  be  influenced  by  it. 
Being  to  be  chosen  by  the  same  People  with  ourselves,  it  is  rather 
assuming  in  us  to  suppose  that  their  wisdom,  virtue,  or  discretion  will 
be  less  than  our  own ;  and  unless  we  distrust  their  prudent  exercise 
thereof,  it  does  not  become  us,  to  whom  the  business  does  not  apper¬ 
tain,  to  dictate  to  those  to  whom  it  belongs.  They  will  doubtless 
receive  from  their  constituents,  and  duly  respect,  such  instructions 
and  recommendations  as  they  may  think  proper  to  give,  but  ought  not 
to  receive  any  from  us,  who  as  a  body  have  no  right  to  interfere, 
and  who  as  individuals  will  have  a  voice  with  other  members  of  the 
community.  The  People  may  think  that  an  adjournment  of  four 
months  is  too  long  or  too  short,  and  may  recommend  as  they  may 
think  proper,  but  we  have  no  right  to  think  or  act  for  them.  If  we 
have  a  right  to  resolve  that  an  adjournment  is  proper,  we  must  have 
an  equal  right  to  resolve  that  it  is  improper,  or  that  any  matter  in  the 
formation  of  the  government  is  right  or  wrong,  according  to  the  pre¬ 
vailing  ideas  in  this  house.  In  our  resolution  respecting  the  election 
and  the  meeting  of  the  Convention,  we  are  authorized  by  the  wishes 
of  the  People  manifested  to  us ;  but  we  have  no  authority  of  our  own, 
and  are  not  warranted  by  them  to  proceed  further.  When  the  Con¬ 
vention  meet,  they  will  look  to  the  source  of  their  authority  for 
instructions  and  recommendations,  both  as  to  adjourning  and  as  to 
other  matters,  and  act  with  a  prudent  discretion  therein ;  and  as  that 
discretion  ought  not  to  be  biased  by  any  supposed  influence  of  this 
house,  I  dissent  from  the  resolution,  as  being  calculated  to  intrench 
on  the  rights  of  the  People,  and  on  the  free  deliberations  of  their 
representatives  in  Convention,  and  have  recorded  my  reasons  in  justi¬ 
fication  of  my  conduct. 


WM.  LEWIS. 
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artists — nothing,  it  is  conceded,  has  a  greater  tendency  to  refine  the 
mind,  than  the  cultivation  of  the  fine  arts,  and  it  certainly  adds  greatly 
to  our  pleasure.” 

The  work  will  contain  ioo  plates,  all  of  which  are  perfect  studies, 
in  every  variety  of  grouping  and  composition,  and  every  human 
expression  faithfully  delineated.  There  will  be  25  parts,  each  part 
containing  4  plates  with  explanatory  text.  The  parts  are  published  at 
one  dollar  each,  thus  offering  to  the  American  public,  for  twenty-five 
dollars,  a  reproduction  (one-half  the  scale)  of  what  was  originally 
published  at  $i°00  gold,  at  a  cost  of  $5000,000  gold,  and  the  pecuniary 
ruin  of  the  celebrated  originator,  John  Boydell. 


CRITICAL  OPINIONS. 


From  JOHN  SARTAIN,  Esq. 

“The  work  is  deserving  of  warm  commendation;  in  the  list  of 
artists  who  designed  the  originals  are  seven  or  eight  names,  whose 
combined  talents  made  an  epoch  in  the  History  of  the  British  School 
of  Art,  and  it  is  doubtful  if  their  place  has  been  worthily  filled  since. 
The  method  of  producing  your  copies  ensures  the  possession  of  absolute 
accuracy,  a  most  important  element  in  value.” 

From  HORACE  HOWARD  FURNESS,  Esq., 

Author  of  the  “  Varioram  Shakespeare 

“I  gladly  welcome  such  an  enterprise  as  this  of  yours,  in  as  much 
as  this  Gallery  is  the  best  series  of  Illustrations  of  Shakespeare  on  so 
grand  a  scale  that  has  ever  been  made,  and  as  it  is  moreover  of  great 
value  historically  as  a  specimen  of  the  best  English  Art  at  the 
beginning  of  this  century.  I  cannot  see  how  you  could  have  entrusted 
the  Editorial  Department  to  better  hands.” 


From  the  “  AMERICAN  BIBLIOPOLIST.” 

“The  pictures  are  magnificently  made,  and  so  closely  resemble 
engravings  in  color,  depth,  and  clearness,  that  even  an  experienced 
eye  would  fail  to  detect  at  a  first  glance,  that  they  were  otherwise,  * 
*  *  the  fact  of  the  size  being  reduced,  is  an  advantage,  as  they  are 

thereby  made  of  portable  dimensions,  a  benefit  which  book-lovers  will 
not  fail  to  appreciate. 

The  great  merit  of  Boydell’s  collection,  aside  from  their  excellence 
as  artistic  productions,  is  their  thorough  unison  with  the  spirit  of 
Shakespeare’s  writings.  They  are  English  in  every  essential  particular 
— the  English  of  the  period  they  represent.  Dress,  architecture, 
scenery,  are  all  produced  with  perfect  exactness  of  antiquarian  and 
archaeological  research,  and  embodied  with  a  skill  which  only  the  great 
masters  could  command,  *  *  *  Now  that  they  are  reproduced  at 

a  moderate  price,  those  who  have  been  hitherto  compelled  to  admire 
them  as  costly  and  unattainable,  will  find  the  envied  treasures  within 
their  reach.” 

Sold  only  by  subscription.  “§3® 


G  EBB  IE  &  BABBIE,  Publishers. 


AN  IMPORTANT  AND  DESIRABLE  PUBLICATION 


THE  REPRODUCTION 


OF  THE 


GALLERY, 

>5Y  THE 


HELIOTYPE  I 


>  V 


;SS  OF  ENGRAVING 


One  Hundred  Illustrations,  (size  11x14,)  in  25  Parts, 
at  One  Dollar  each  Part. 


ONE-HALF  of  this  book  is  now  published,  and  its  success  is  so 
far  assured  that  the  work  is  being  pushed  to  completion  as 
rapidly  as  possible,  and  four  parts  per  month  are  now  being 
issued,  instead  of  two  per  month,  as  originally  designed. 

In  each  part  there  are  four  plates,  with  descriptive  text;  the  25 
parts  will  therefore  contain  the  whole  too  plates. 

For  epitome  of  Prospectus,  and  a  few  extracts  of  opinions  from 
trustworthy  sources,  see  second  and  third  pages  of  this  cover. 

AS  A  BIRTHDAY,  WEDDING,  OR  CHRISTMAS  GIFT,  A 
SUBSCRIPTION  FOR  THE  BOYDELL  SHAKESPEARE  GAL¬ 
LERY  IS  RECOMMENDED.  IT  IS  NEW;  IT  IS  THE  BEST 
SERIES  OF  ILLUSTRATIONS  EVER  MADE  FOR  SHAKE¬ 
SPEARE’S  WORKS;  AND  ITS  CHARACTER  GIVES  IT  SUCH 
PERMANENT  VALUE  THAT  AS  A  GIFT  IT  CANNOT  FAIL 
TO  BE  APPRECIATED  AND  HIGHLY  VALUED. 


G-EBBIE  &  BRRRIE, 


PUBLISHERS. 


